IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

GEORGE DUNBAR PREW TT, JR.,
Plaintiff

V. NO 4:94CV94-B-O

LUTHER ALEXANDER, JAM E MCGOW N,
ALFRED RANKI NS, LON PEPPER, ELSIE
ABRAHAM in their official capacities
as the Washi ngton County Board of
Supervi sors, WASH NGTON COUNTY,
M SSI SSI PPI, GEORGE T. KELLY, JR,
EUGENE BOGEN, JEROVE HAFTER, ANDREW
ALEXANDER, and M SSI SSI PPI POVER &
LI GHT COVPANY,

Def endant s

MVEMORANDUM OPI NI ON

This cause cones before the court upon the defendants’
notions! for attorney's fees and sanctions against the plaintiff,
George Dunbar Prewitt, Jr. The court has duly considered the
parties' nenoranda and exhibits and is ready to rule.?

The plaintiff, a lawer, filed this action pro se seeking
various relief on unrelated causes of action against numerous
defendants. Hi s anended conpl aint cited several code sections as

the basis for his action, including 42 U S. C. 88 1973 et seq.

! Each of the defendants, with the exception of Eugene Bogen,
has filed, either separately or jointly, a notion for attorney's
fees and sancti ons.

2 The plaintiff, despite anple opportunity to do so, has
failed to respond to any of the notions for attorney's fees and
sancti ons.



1981, 1981A, 1982, 1983, 1985, 2000e et seq., and 3601 et seq.
Included within his conplaint were allegations of wongful
termnation from his position as assistant public defender of
Washi ngton County, corruption within the public defender's office
regarding the representation received by mnorities, unjustified
refusal to place plaintiff's nane on a list of attorneys eligible
to defend indigent defendants, accessory to wongful term nation,
and trespassing. Al of these actions were allegedly taken in
furtherance of a conspiracy alleged by the plaintiff to drive
mnorities out of Geenville's voting ward three, so as to maintain
white control of city governnent.

The court set a hearing on Cctober 18, 1994, at the request of
the plaintiff for a prelimnary injunction. At said hearing, the
court dism ssed all clains agai nst Jerone Hafter, Andrew Al exander,
and M ssissippi Power and Light, as well as the clains against
Circuit Judge Eugene Bogen in his official capacity. By separate
menmor andum opinions entered July 25 and 26, 1995, the court
di sm ssed the clains against Bogen in his individual capacity, as
wel |l as all clains agai nst the remai ni ng def endants. The court now

turns to the issue of attorney's fees and sancti ons.

|. Attorney's Fees
Under 42 U S.C 8§ 1988, the court, in its discretion, may
award attorney's fees to a prevailing party in any action brought

pursuant to 42 U.S.C. 88 1981, 1981A 1982, 1983, 1985, and 1986.



Al though prevailing plaintiffs are ordinarily entitled to an
attorney's fee under 42 U.S.C. 8§ 1988 unl ess speci al circunstances
woul d render an award unjust, prevailing defendants are entitled to
attorney's fees only if the plaintiff's clains are frivol ous,

unr easonabl e, or groundl ess. United States v. M ssissippi, 921

F.2d 604, 609 (5th Cr. 1991); Lopez v. Arkansas County | ndep. Sch.

Dist., 570 F.2d 541, 545 (5th Cr. 1978). 1In the present action,
the court finds that the plaintiff's clains are so lacking in nmerit
as to justify an award of attorney's fees to the prevailing
def endants under 42 U.S. C. § 1988. However, while each defendant
nmeets the prevailing party criteria, only those defendants
represented by counsel nmay recover attorney's fees under 42 U S. C
§ 1988. The fee shifting provision of 42 U S.C. § 1988 does not
apply to pro se defendants such as Jerone Hafter and Andrew
Al exander, even though both Hafter and Al exander are |icensed

at t or neys. Kay v. Ehrler, 499 U S. 432, 435-438, 113 L. Ed. 2d

486, 491-493 (1991). Therefore, the court finds that only
def endants M ssissippi Power & Light, George Kelly, Washington
County, and t he WAshi ngt on County Board of Supervisors are entitled
to an award of attorney's fees under 42 U S.C. § 1988.

O her grounds, however, entitle each of the defendants in this
action to recover an award of attorney's fees. Under 28 U. S.C
8§ 1927, "any attorney...who so nultiplies the proceedings in any

case unreasonably and vexatiously nmay be required to satisfy



personally the excess costs, expenses, and attorney's fees
reasonably i ncurred because of such conduct." Although proceedi ng
pro se, the plaintiff is a licensed attorney in the State of
M ssissippi, and therefore, is subject to liability for costs,

expenses, and attorney's fees under 28 U S.C. § 1927. Sassower V.

Field, 973 F.2d 75, 80 (2d G r. 1992), cert. denied, 507 U S. 1043,

123 L. Ed. 2d 497 (1993); Lapin v. United States, 118 F.R D. 632,

636 (D. Haw. 1987). The court finds that this entire action was
brought about by the plaintiff's irrational and vexati ous conduct,
So as to require the plaintiff to personally satisfy all of the
costs, expenses and attorney's fees incurred by each of the
defendants. For the sanme reasons set forth belowrelating to Rule
11 sanctions, the court finds that Hafter and Al exander, though
def endi ng t hensel ves pro se, are entitled to an award of attorney's
fees under 28 U S.C. § 1927.

Finally, wunder Rule 11 of the Federal Rules of GCivil
Procedure, the court may inpose appropriate sanctions, including
attorney's fees, against any party who files a frivolous action,
not reasonably supported by the existing law, or who files an
action for an i nproper purpose, such as to harass another party to
the suit. In this action, the court finds that an inposition of
Rul e 11 sanctions is appropriate against the plaintiff, inlight of
the frivol ous and vexatious nature of the action. The plaintiff's

causes of action are so wholly unsupported by the undi sputed facts



and existing law as to raise serious questions regarding the
plaintiff's notive in bringing this action, as pointed out in the
court's Cctober 18, 1994 bench opinion in this case. The court
finds that the appropriate formof Rule 11 sanctions in this matter
is an award of attorney's fees and case expenses in favor of each
of the defendants who have requested such an award. The court is
m ndful of its duty to inpose the | east severe sanction necessary

to achieve the objectives of Rule 11. See Thomas v. Capital Sec.

Servs., Inc., 836 F.2d 866, 877-878 (5th Cr. 1988). However, the

court finds that requiring the plaintiff to bear the cost of the
def endants' attorney's fees and case expenses is warranted in |ight
of the numerous warnings givento the plaintiff in the past and t he
plaintiff's continuous abuse of the judicial process despite prior
sancti ons.

Al t hough proceeding pro se, defendants Hafter and Al exander
are entitled to an award of attorney's fees inposed against the
plaintiff as a sanction under Rule 11. The policy grounds
underlying the award of attorney's fees under Rule 11 (and 28
US C 8§ 1927) are different from those underlying 42 US.C. 8§
1988. Fee shifting statutes such as 42 U.S.C. § 1988 are governed
by such specific considerations as enabling victins of civil rights
violations to secure |legal representation and ensuring the
effective prosecution of neritorious clainms. Kay, 499 U S. at 436-

437, 113 L. Ed. 2d at 492. Providing fees to pro se litigants



under 42 U. S.C. 8§ 1988 serves as a disincentive to retaining
i ndependent counsel, who wll Iikely be the nost effective
representative of the plaintiff.® Kay, 499 U.S. at 438, 113 L. Ed.
2d at 493. However, sanctions awarded under Rule 11 (and 28 U.S. C
8§ 1927) are essentially deterrent in nature, inposed in an effort
to discourage dilatory tactics and the nmaintenance of untenable

positions. See Spiller v. Ella Smthers CGeriatric &r., 919 F. 2d

339, 345 (5th Gr. 1990). The purpose of the rule would therefore
not be frustrated by awardi ng attorney's fees to pro se defendants.

To determ ne the appropriate anmount of attorney's fees to be
awarded wunder the aforenentioned provisions, the court nust

evaluate the twel ve factors set forth in Johnson v. Georgi a H ghway

Express, Inc., 488 F.2d 714 (5th Cr. 1974),% and deternmine "a

| odestar figure equal to the nunber of hours reasonably expended
multiplied by the prevailing hourly rate in the comunity for

simlar work." N sby v. Comm ssioners Court of Jefferson County,

798 F.2d 134, 136-37 (5th Cr. 1986); Jackson v. Color Tile, Inc.,

3 The prevailing pro se litigants in this action are
defendants rather than plaintiffs, and therefore, the underlying
basis for fee shifting, which precludes pro so litigants from
recovering attorney's fees under 42 U S C. § 1988, would not
necessarily apply. However, the court can find no support for the
proposition that prevailing pro se defendants are entitled to an
award of attorney's fees under 42 U S. C. 8§ 1988. The court need
not analyze the issue further, since in this action, the pro se
defendants are entitled to attorney's fees under other provisions.

4 Under Local Rule 15(b)(3), the Johnson factors are to be
considered for any fee application.
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638 F. Supp. 62, 64 (N.D. Mss. 1986), aff'd 803 F.2d 201 (5th G r
1986). The court nust then adjust the |odestar figure to reflect
any factors not otherw se subsunmed in the |odestar calcul ation
Ni sby, 798 F.2d at 136-137; Jackson, 638 F. Supp. at 64.

Def endant Jerone Hafter seeks $5,640.00 in fees, based on 36.4
hours expended at $150.00 per hour. Def endant Andrew Al exander
seeks $5,443.75 in fees, based on 43.55 hours expended at $125. 00
per hour. He also seeks $180.72 in case expenses. Def endant
M ssi ssi ppi Power and Li ght seeks $35,675.00 in fees and $807.76 in
case expenses. M ssi ssi ppi Power and Light is represented by
Victor McTeer and Associ ates, who expended the foll ow ng hours:?®

Victor McTeer: 141.8 hours at $150. 00 per hour;

Shirley Byers: 13.0 hours at $110.00 per hour; and

Donal d Ei cher: 129.75 hours at $100.00 per hour.

Finally, defendants George Kelly, Wshington County, and the
Washi ngton County Board of Supervisors, represented by Jenny
Virden, seek $2,710.00 in fees, based on 27.1 hours expended at
$100. 00 per hour.

The plaintiff has failed to respond to t he def endants' request

for attorney's fees. Therefore, neither the tinme expended nor the

> The court notes that this was a relatively high nunber of
hours conpared to the other defendants. However, on their face,
t he hours appear reasonable. As nentioned below, if the plaintiff
fails to contest the validity of the hours expended, the court wll
deem the hours to be reasonable, with the exception of any
distinctly excessive entries.



prevailing hourly rates are disputed. By not contesting the fee
requests of the defendants, the plaintiff, in effect, admts the

validity of the requested anounts. See Transanerica Ins. Co. V.

Avenell, 66 F.3d 715, 722 (5th G r. 1995); United States v. Con-

Real Support G oup, Inc., 950 F.2d 284, 290 (5th Gr. 1992). The

court has reviewed the tine affidavits of the attorneys and finds
the time recorded in the entries to be reasonably expended. The
court |likew se finds that each of the requested hourly rates is
commensurate wth the prevailing rates in the comunity.
Therefore, the court finds that the foregoi ng anounts requested by
t he defendants constitute the appropriate |odestar anounts.

The |lodestar is presunptively reasonable and should be

enhanced only in certain exceptional cases. Von Cark v. Butler,

916 F.2d 255, 260 (5th Cr. 1990). 1In the present case, none of
t he defendants seek an enhancenent of the |odestar anpunt. The

court has revi ewed each of the twel ve Johnson factors® to determ ne

6 The twel ve factors are as foll ows:

(1) the tinme and |abor required; (2) the novelty
and difficulty of the question; (3) the skil
requisite to performthe |egal services properly;
(4) the preclusion of other enploynent; (5) the
customary fee; (6) whether the fee is fixed or
contingent; (7) tinme limtations inposed by the
client or the circunstances; (8) the anount
involved and the results obtained; (9) the
experi ence, reputation, and ability of t he
attorneys; (10) the "undesirability" of the case;
(11) the nature and length of the professional
relationship with the client; and (12) awards in
simlar cases. Johnson, 488 F.2d at 717-719.
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whet her an adjustnment to the | odestar is appropriate. Sone of the
factors have been considered in determining the |odestar anount,
such as the time and | abor required, the customary fee, and the
experience, reputation and ability of the attorneys. For the sake
of brevity, and since none of the parties seek an adjustnent to the
| odestar, the court will not address each factor in this opinion;
however, the court has reviewed the twelve Johnson factors and

finds that an adjustnent to the | odestar anount is not warranted.

1. SANCTI ONS

The defendants further ask that this court sanction the
plaintiff for the frivol ous and vexatious nature of the plaintiff's
conplaint. In light of the plaintiff's record of filing frivol ous
actions, the defendants request that this court prohibit the
plaintiff fromfiling any further actions in the Northern D strict
of M ssissippi wthout prior court approval. For the reasons set
forth below, the court finds such a drastic sanction to be
appropriate and necessary in light of the plaintiff's history of
filing frivolous and vexatious lawsuits in this court.

The plaintiff has along history of filing actions and noti ons

that are entirely without merit.” Wiile the court cannot state

" The following is a partial list of the actions filed by the
plaintiff, Dunbar Prewtt: Prewitt v. United States Postal
Service, 754 F.2d 641 (5th Cr. 1985) (appellate court threatened
sanctions for vexatious multiplication of litigation, although
Prewitt was a pro se litigant); Prewitt v. United States Posta
Service, No. 86-4092 (5th Cr. filed June 17, 1986) (Prewtt
sanctioned for double costs and threatened not to undertake any

9



that every action the plaintiff files lacks nerit, it is clear that
the great majority of the plaintiff's actions are unsupported by
the |l aw and/or the facts. In the present action, the plaintiff
accused the defendants of attenpting to drive him out of
Geenville's ward three, as part of a greater conspiracy to
maintain white control of Geenville's city governnent. When
questi oned upon deposition, the plaintiff was not able to identify
any facts which supported this alleged conspiracy. The plaintiff
accused Andrew Al exander of being part of the conspiracy by
allegedly giving advice to the postal service supervisor who
several years ago fired the plaintiff fromhis job with the United
States Postal Service. The plaintiff's "evidence" that Al exander
gave advice to the postal supervisor consists solely of the fact

t hat Al exander and the supervisor attend the same church.

nore clainms arising out of the sanme facts); Prewitt v. Lipe, No.
GC89-109-B-O (N.D. Mss. 1990), aff'd, No. 90-1509 (5th Cr. filed
May 17, 1991) (sanctioned Prewitt $100.00); Prewitt v. Hendricks,
No. GC90-59-B-O (N.D. M ss. order March 15, 1990) (dism ssed case
at conclusion of prelimnary injunction hearing and awar ded costs);
Prewitt v. Kelly, No. 92-12652 (Cr. C. Wshington Co., M ss.
order Cctober 28, 1992) (sanctioned Prewitt for failure to appear
at deposition and awarded costs); Prewtt v. More, No. 3-94-CV-
199-B-N (S.D. Mss. order June 2, 1994) (dismssed 8 5 claim as
frivolous); Prewitt v. Mwore, 840 F. Supp. 428 (N.D. Mss. 1993)
(dismissed 8 5 claimwith prejudice); Prewitt v. More, 840 F.
Supp. 436 (N.D. Mss. 1993) (dismssed 8§ 2 claimw th prejudice);
A-1, a 14 year old mnor v. Ml pus, No. 493-CV-75-D-O (N.D. M ss.
order Aug. 27, 1993) (dism ssed without prejudice in light of sane
case filed in the Southern District of Mssissippi); A1, a 14 year
old mnor v. Mlpus, No. 393-CV-471-WC (S.D. Mss. order Jan 21,
1994) (dismssing 8 5 clains for lack of merit).

10



At | east one of the defendants in this action has all eged t hat
the plaintiff uses his position as a nenber of the bar to harass
peopl e with whom he has had personal disagreenents in the past by
filing frivolous |awsuits against them There is evidence to
support such an assertion. Filing suit against sonmeone for the
sol e purpose of harassnent is reprehensible, and the plaintiff has
been warned several tinmes in the past, by both this court and the
Fifth Crcuit Court of Appeals, that frivolous |awsuits will not be
t ol er at ed.

Not only does the plaintiff have a habit of filing vexatious
litigation, but he also has a history of naking outrageous,
scandal ous and unfounded accusations against nenbers of the
judiciary. He has charged every judge in the Northern District of
M ssissippi and at |least one in the Southern District with being
racially biased, even going so far as to accuse one judge of
participating in the lynching of a black youth. He has further
accused all three judges of fraud, corruption and lying. He has
asked that his nbst recent case be heard by judges fromoutside the
Fifth Grcuit. None of the plaintiff's accusations against the
judiciary have had enough nerit to survive the initial stage of
judicial scrutiny. Prewtt does not limt his castigation of the
judiciary to the judges of the Northern District of M ssissippi
In a brief filed in one of the plaintiff's voting rights cases,

Prewitt states:

11



...1t is clear that the history of racial |ynchings and
discrimnation could not have occurred wthout the
i nstigation and conni vance of the M ssissippi judiciary.
It is time that the judiciary of Mssissippi 1is
accountable to the people for its m sdeeds.
To those famliar with Prewitt, statenments such as these are not
unconmon.
The Fifth Grcuit has indicated that under sone circunstances,

an individual my be barred from filing lawsuits wthin the

District Court without prior court approval. See Matter of United
Markets Int'l, Inc., 24 F.3d 650 (5th Cir. 1994), cert. denied,
US _ , 130 L. Ed. 2d 310 (1994); Vinson v. Heckmann, 940 F.2d

114 (5th G r. 1991); Fargquson v. Myank Houston, N. A., 808 F.2d 358

(5th Cr. 1986); Day v. Allstate Ins. Co., 788 F.2d 1110 (5th Cr

1986) . Vinson involved an inmate in the Texas Departnent of
Crimnal Justice who apparently had a habit of filing frivol ous
conpl aints and appeals. Although the Court of Appeals did not go
into great detail regarding Vinson's litigious history, it did note
t hat Vi nson had been warned and sancti oned by the District Court as
to frivolous filings on nunmerous occasions. Vinson, 940 F.2d at
116. Despite threats of ever-increasing sanctions, Vinson
continued undeterred. Vinson's appeals often included notions to
disqualify judges for an alleged personal bias against him |d.
I n sanctioning Vinson for filing yet another frivol ous appeal, the
Court of Appeals directed all clerks within the jurisdiction of the

Fifth Crcuit to decline to accept any filing from Vinson unl ess,

12



as to appellate filings, a judge of the Court of Appeals had first
aut hori zed such filing and, as to district court filings, a judge
of the forumcourt had first authorized the filing. [|d. at 116-
117.

In Day, the court found the plaintiff to have defied numerous

court orders, abused court ©personnel, and nmade sl anderous
statenents concerning judges, law clerks, admnistrators, and
[itigants. The plaintiff had been given nunmerous warnings

regarding his actions and the possibility of severe sanctions.
Wi | e assessi ng nonetary sanctions against the plaintiff, the court
noted that the plaintiff was dangerously close to the level of
vexatiousness sufficient to justify an injunction prohibiting the
plaintiff fromfiling any further actions w thout prior |eave of
court. |d. at 1115.

In support of its warning of the potential for nore severe
sanctions in Day, the Fifth Grcuit cited with approval In re

Martin-Trigona, 737 F.2d 1254 (2d Cir. 1984). Day, 788 F.2d at

1115. Anthony Martin-Trigona, |ike George Dunbar Prewitt, had a
history of filing nmeritless lawsuits, notions, and pleadings.
Martin-Trigona used the |egal systemto harass all those who had

the msfortune to cross his path. In re Martin-Trigona, 737 F.2d

at 1256. The district court, after enduring an i ncessant stream of
frivolous notions, demands, and letters from Martin-Trigona,

entered an order preventing Martin-Trigona fromfiling any further

13



pl eadi ngs or notions w thout prior |eave of court. |d. at 1258-
1259. The district court's order did not prevent Martin-Trigona
fromdefending hinself in any crimnal action brought agai nst him
nor did it deny Martin-Trigona access to the United States Court of
Appeal s. Id. The Second Circuit, while nodifying sone of the
provi sions of the order, essentially affirmed the district court's
action in restricting Martin-Trigona's access to the courts. 1d.
at 1262-1264.

Several other courts have seen fit to i npose simlar sanctions
limting a person's access to the court system For a sanpling of
such cases, please refer to the following, and the cases cited

therein: Safir v. United States Lines, Inc., 792 F.2d 19 (2d G r

1986), cert. denied, 479 U S. 1099, 94 L. Ed. 2d 175 (1987); Inre

Geen, 669 F.2d 779 (D.C. Cir. 1981); Gordon v. United States Dep't

of Justice, 558 F.2d 618 (1st Cir. 1977); Kersh v. Borden Chem,

689 F. Supp. 1442 (E.D. Mch. 1988).

In Safir, the Second Crcuit set forth the followng five
factors that courts should consider in determning whether to
restrict a litigant's access to the courts: (1) the litigant's
history of litigation and in particular whether it entailed
vexatious, harassing, or duplicative lawsuits; (2) the litigant's
nmotive in pursuing the litigation, e.g. does the litigant have an
obj ective good faith expectation of prevailing?;, (3) whether the

l[itigant is represented by counsel; (4) whether the litigant has

14



caused needless expense to other parties or has posed an
unnecessary burden on the courts and their personnel; and (5)
whet her ot her sancti ons woul d be adequate to protect the courts and
other parties. Safir, 792 F.2d at 24. In review ng these factors,
the court finds that each one |leads to the inescapabl e concl usion
that drastic sanctions are warranted in this matter. As stated,
Prewitt has a well-docunented history of initiating vexatious and
duplicative litigation which appears to be instigated largely for
t he purpose of harassing his perceived enemes. H s actions have
caused a substantial amount of unnecessary burden and expense to
both his adversaries and the judicial system Although nunerous
sanctions and warni ngs have been issued to the plaintiff in the
past, none have served to deter him from engaging in vexatious
litigation. Therefore, this court, concurred in by all judges of
the district, finds it necessary to inplenment restrictions
specifically designed to curb the plaintiff's abuse of the judicial

process.

CONCLUSI ON
For the foregoing reasons, the court finds that the
def endants' notions for attorney's fees and sanctions should be
granted, and the plaintiff should be restricted fromfiling any
further actions in the United States District Court for the

Northern District of M ssissippi wthout prior |eave of court.
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An order will issue accordingly, setting forth the specific
anount of attorney's fees to be awarded as well as the paraneters
of the limtations upon the plaintiff's ability to file suit in
this district.

TH'S, the day of February, 1996.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE
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